CITY OF ROWLETT
CITY COUNCIL
SPECIAL MEETING
Our Vision: A well-planned lakeside community of quality neighborhoods, distinctive amenities,
diverse employment, and cultural charm. Rowlett: THE place to live, work and play.

Tuesday, April 28, 2020

6:30 P.M.

Municipal Building – 4000 Main

As authorized by Section 551.071 of the Texas Government Code, this meeting may be convened
into closed Executive Session for the purpose of seeking confidential legal advice from the City
Attorney on any agenda item herein.
The City of Rowlett reserves the right to reconvene, recess or realign the Regular Session or
called Executive Session or order of business at any time prior to adjournment.
Due to the public health emergency and to conform with the social distancing
requirements, the City Council meetings will be held via teleconferencing. The public can
view live on the City’s website (https://www.ci.rowlett.tx.us/397/Streaming-Video) or via
RTN16.
To listen to the meeting live, call 877-853-5247 and enter Meeting #: 615 411 540
City Council may receive public input on any of the following items. To provide comment for the
meeting, please send an email to CitizenInput@rowlett.com by 3:30 p.m. the day of the meeting.
Please state whether your comment is regarding a specific agenda item or a general comment to
Council. Your comment will be read into the record during the meeting (must be within the 3
minute time limit). There will be no comments taken during the meeting.
1.

Call To Order

2.

Provide update to City Council regarding the April 17th Public Utilities Commission
Hearing regarding the water rate case with the North Texas Municipal Water District.
(20 minutes)

3.

Discuss and take possible action based on recommendation by Court Governance
Committee for appointment of an Associate Judge. (15 minutes)

4.

Discuss the COVID-19 event and take any necessary action.

5.

Recognition of COVID-related extraordinary contributions.

6.

Take Any Necessary Or Appropriate Action On Closed/Executive Session Matters.

7.

Adjournment

Laura Hallmark

I certify that the above notice of meeting was posted on
the bulletin boards located inside and outside the doors
of the Municipal Center, 4000 Main Street, Rowlett,
Texas, as well as on the City’s website (www.rowlett.com)
on the 24th day of April 2020, by 5:00 p.m.

Laura Hallmark, City Secretary
City of Rowlett City Council meetings are available to all persons regardless of disability. If you require
special assistance, please contact the City Secretary at 972-412-6115 or write 4000 Main Street, Rowlett,
Texas, 75088, at least 48 hours in advance of the meeting.
City of Rowlett ~ 4000 Main Street, Rowlett TX 75088 ~ www.rowlett.com

CITY OF ROWLETT
COUNCIL AGENDA ITEM
AGENDA DATE: 04/28/2020

AGENDA ITEM: 2

TITLE
Provide update to City Council regarding the April 17th Public Utilities Commission Hearing
regarding the water rate case with the North Texas Municipal Water District. (20 minutes)
STAFF REPRESENTATIVE
Brian Funderburk, City Manager
EXECUTIVE SUMMARY
On April 17th, the Public Utilities Commission (PUC) held a hearing to address a petition from the
cities of Garland, Mesquite, Plano and Richardson (Docket No. 46662) appealing the Decision by
North Texas Municipal Water District Affecting Wholesale Water Rates. The purpose of this item
is to update the City Council on this hearing.
STRATEGIC PRIORITY AND GOAL(S)
Strategic Priority

GOVERN
TRANSPARENTLY &
INCLUSIVELY

Strategic Goal
1.3 Effectively leverage community, civic, faith-based, and
other strategic partnerships.
1.7 Support City Council and staff service in regional and
national organizations.

BACKGROUND INFORMATION
The NTMWD was created in 1957 with 32,000 customers. Today, it serves 1.8 million customers
with multiple reservoirs and infrastructure to support the growing needs of north Texas.
The City of Rowlett became a customer city of the NTMWD in July 1965. The current contract
began May 1994 and is a 30-year agreement that expires in May 2024. Rowlett is currently
contracted for 3.2 billion gallons per year under a provision in the agreement known as “Take or
Pay”. Under this particular provision, cities are required to pay for the highest amount of water
ever used. Rowlett last hit this cap in 2006, which raised the then existing cap from 2.9 billion
gallons to 3.2. In 2019, Rowlett paid $9.5 million under this agreement.
The NTMWD has 13 member cities, 14 “customer” cities, and a myriad of special utility districts.
Each member city has two representatives on the board of directors and vote on all policy issues.
Customer cities have no current representation.

From 1959 through 2008, annual water increases from NTMWD averaged around 3%. Beginning
in 2009, the average increases jumped to 10%. The increases were necessary to address several
major issues including the need for more water supply and a resolution to a long-term border
dispute between Texas and Oklahoma made more complicated due to a proliferation of an
invasive species known as zebra mussels.
The federal government’s decision to end the dispute between Texas and Oklahoma shifted the
state border further south making several critical pumps at Lake Texoma now in Oklahoma’s
territory instead of Texas. Under the federal Lacey Act, parties are prohibited from transferring
invasive species across state lines. NTMWD could not guarantee that its water distribution system
would not transport zebra mussels from Lake Texoma. As a result, the NTMWD had to rebuild its
pumps and distribution network, including significant upgrades at the water treatment facility on
Lake Lavon. The cost of this project was nearly $400 million dollars.

Between 2011-2015, Texas experienced the worst 5-year drought since the 1950’s. The Lake
Texoma project occurred during this same period. In addition, beginning in 2017, the NTMWD
started on the new Bois d’Arc reservoir (see below). The combination of these major projects in
such a short period of time contributed to the series of 10% rate increases that member and
customer cities experienced for a decade. Capital investment now makes up 63% of the water
rates charged to member and customer cities.

Conflict due to the extended drought and the relative short-term capital expansion caused
significant headaches for the NTMWD, member and customer cities, and the 1.8 million residents
of the district. Cities were forced to pass on these increases making the cost of water one of the
fastest growing utility costs.
The City of Rowlett is a customer city; therefore, it does not have representation on the NTMWD
board. As a result of the increases we were experiencing between 2008-2018, Rowlett began
talking to the NTMWD in earnest about its concerns as well as trying to solicit the assistance of
Rowlett’s state legislative delegation. The single biggest issue Rowlett has raised is how the Take
or Pay provision is calculated. Under the current system, Rowlett has paid $19.1 million over the
past 18 years (see chart below), most of which occurred since 2011. Rowlett has not been singled
out in this regard. Just in 2019 alone, member cities paid $60.4 million and customer cities paid
$9.1 million for water they did not use.

In 2016, due to the Take or Pay provision and the way that it is calculated, four of the largest
member cities, Garland, Mesquite, Plano and Richardson, filed an action with the Public Utilities
Commission seeking water rate relief. Although these four cities are voting members, any change
in the Take or Pay provision requires all 13 member cities to agree. The nature of any change
would create winners and losers meaning some cities would pay more than they currently pay
while others would pay less. Since every city represents a different customer base, this is a very
sensitive political issue. The critical legal argument raised by the member cities who filed this
action is that the NTMWD rates are “against the public interest and inconsistent with
conservation.”
A second issue Rowlett has raised includes representation on the board. As a customer city, this
would require a change that would have to be agreed to by the member cities. As of this date,
customer cities still have no representation.

On November 18, 2019, Rowlett hosted a meeting of the “non-member” customer cities to discuss
issues shared by all. The consensus of the group was that forming a coalition of the non-member
customer cities would be beneficial and to invite the 20 special utility districts to join as well.
On February 27, 2020, the PUC held a hearing to address a petition from the cities of Garland,
Mesquite, Plano and Richardson (Docket No. 46662) appealing the Decision by North Texas
Municipal Water District Affecting Wholesale Water Rates. This hearing was attended by the
Rowlett Mayor and City Manager. Duing the hearing, the PUC ruled that the “rates were adverse
to public interest”.
On February 28, 2020, Rowlett hosted the first coalition meeting of the “non-member” customer
entities of the North Texas Municipal Water district (NTMWD). The group determined that there
was interest to form a coaliation of non-member customer entities and further found that there
was interest to legally “intervene” in the upcoming rate review case to ensure the interests of the
non-member customer entities were represented. A sub-committee was formed to solicit a legal
firm with PUC experience to help the coaliation with this goal.
On March 17, 2020, the City Council met to receive an update on the next steps related to the
PUC ruling on the NTMWD water rate petition and discussed the City of Rowlett’s possible
intervention. During the meeting, the Council determined that Rowlett would join with the
coaliation of other interested non-member customer entities to intervene on the NTMWD 5-cent
premium upcharge and the take-or-pay structure.They further agreed to hire outside legal help
for each intervention including one firm to assist with the intervention efforts of the premium
upcharge and another firm to assist with the take-or-pay. Each participating coaliation member
agreed to participate in the cost based on the ratio of their actual 2019 usage compared to the
total usage of those participating. Rowlett set aside an initial budget of $250,000 for this purpose.
On April 17, 2020, the PUC held a hearing to address a petition from the cities of Garland,
Mesquite, Plano and Richardson (Docket No. 46662) appealing the Decision by North Texas
Municipal Water District Affecting Wholesale Water Rates. This hearing was believed to be for
the purpose of finalizing an order to conduct a rate review and to deliberate on petitions from the
City of Rowlett and other “non-member customer entities” to intervene. Instead, the PUC ordered
the parties to hire an independent third-party and go back into mediation.
DISCUSSION
PUC Hearing On February 27th, the Public Utilities Commission (PUC) held a hearing to address a petition from
the cities of Garland, Mesquite, Plano and Richardson (Docket No. 46662) appealing the Decision
by North Texas Municipal Water District Affecting Wholesale Water Rates. This hearing was
attended by the Rowlett Mayor and City Manager.

On February 7th, Rowlett Mayor Tammy Dana-Bashian wrote a letter to the PUC to support the
petition of the cities of Garland, Mesquite, Plano and Richardson. The letter addresses the
number one issue regarding the rate structure of the NTMWD – the Take or Pay clause. An
excerpt of the Mayor’s letter is included below.
The most common complaint we address with our citizens is the high cost of water
compared to surrounding cities, which correlates directly to the take-or-pay cost structure
in place by the District for wholesale water. Small communities such as Rowlett have no
ability to mitigate the negative impact of the take-or-pay structure due to limited
resources. And, we have no choice but to purchase water from the District as we have
no feasible alternative.
The take-or-pay structure is fundamentally flawed; it does not ensure that users pay costbased rates, as the rates never reset over the term of the contract to more accurately
reflect current actual usage of the District’s customer base. And in 2015, the District
adopted a permanent water conservation policy that recommended adoption of
increasing tiered retail water rates to spur even higher levels of water conservation. As a
result, Rowlett achieved significant water conservation, even though the take-or-pay
provision financially disincentivizes this approach. Permanent water conservation
policies put communities in direct conflict to sell the water needed to support their utility
systems due to the take-or-pay provision. Rowlett believes conservation is needed, but
we did not sign up for policies adopted unilaterally by the District that change the rules of
the game without allowing water providers the ability to reset their projected water use
under the new rules.

Over the years that Rowlett has been a customer city, the District’s budget and rates
have grown exponentially with little to no regulatory oversight or checks and balances.
No regulatory authority has ever reviewed the District’s annual costs, or its cost structure
across the customer base. Basic principles of fairness compel a fair evaluation of the
rate structure by the Commission.
We urge the Commission to initiate a cost-of-service hearing, which will provide an
opportunity for all of the District’s wholesale water customers to participate and for the
Commission to set just and reasonable rates for the District.
– Rowlett Mayor Tammy Dana-Bashian
In addition to the Mayor’s letter, Rowlett resident, Brian Galuardi also submitted a grass roots
petition signed by over 3,000 Rowlett residents. This petition was sent to the PUC under separate
cover.
On April 17th, the PUC held a new hearing to address a petition from the cities of Garland,
Mesquite, Plano and Richardson (Docket No. 46662) appealing the Decision by North Texas
Municipal Water District Affecting Wholesale Water Rates. This hearing was believed to be for
the purpose of finalizing an order to conduct a rate review and to deliberate on petitions from the
City of Rowlett and other “non-member customer entities” to intervene. Instead, the PUC ordered
the parties to hire an independent third-party and go back into mediation.
This order was disappointing and surprising given that the PUC had just ruled that the water rates
were “adverse to the public interest”. The PUC stated that the NTMWD member cities would have
until the PUC’s first meeting in May to agree on a third-party, independent mediator or the PUC
would determine such mediator. In addition, the parties would have until January 1, 2021 to come
to an agreement or face the possibility of the State Legislature acting. The Comission did not
allow any parties to make comments nor did they act on the intervention petitions filed by the City
of Rowlett and the other coalition members.
FINANCIAL/BUDGET IMPLICATIONS
N/A
RECOMMENDED ACTION
This item is for discussion only.
ATTACHMENTS
Attachment One – Notice of Intent of Wholesale Customer Group of North Texas Municipal Water
District to Participate Jointly
Attachment Two – City of Rowlett Motion to Intervene
Attachment Three – Motion to Intervene and Notice of Appearance of Counsel

Attachment One

PUC DOCKET NO. 46662
SOAH DOCKET NO. 473-17-4964.WS
PETITION OF THE CITIES OF
GARLAND, MESQUITE, PLANO,
AND RICHARDSON APPEALING
THE DECISION BY NORTH TEXAS
MUNICIPAL WATER DISTRICT
AFFECTING WHOLESALE WATER
RATES

§
§
§
§
§
§
§

BEFORE THE
PUBLIC UTILITY COMMISSION
OF TEXAS

NOTICE OF INTENT OF WHOLESALE CUSTOMER GROUP OF NORTH
TEXAS MUNICIPAL WATER DISTRICT TO PARTICIPATE JOINTLY
COME NOW the Town of Fairview (Fairview), the Town of Little Elm (Little Elm), the
Town of Sunnyvale (Sunnyvale), the Town of Prosper (Prosper), the City of Lucas (Lucas), the
City of Kaufman (Kaufman), the City of Fate (Fate), the City of Murphy (Murphy), the City of
Rowlett (Rowlett), the City of Parker (Parker), the City of Melissa, and College Mound Special
Utility District (College Mound SUD) and file this notice of intent to participate jointly in this
proceeding.
I. BACKGROUND
On March 27, 2020, Fairview, Little Elm, Sunnyvale, Prosper, Lucas, Kaufman, Fate,
Murphy, Rowlett, Parker, Melissa, and College Mound SUD (collectively the “Wholesale
Customer Group”) individually filed motions to intervene in this proceeding, each as a wholesale
contract customer of the North Texas Municipal Water District (the District). Other wholesale
contract customers of the District are anticipated to file similar motions to intervene in the
coming days.
II. NOTICE OF INTENT TO PARTICIPATE JOINTLY
As indicated in Section V of the motions to intervene of the Wholesale Customer Group,
it is the intent of the Wholesale Customer Group to participate in this proceeding jointly with
respect to the $0.05 premium charge and other related issues that may develop impacting the
Wholesale Customer Group’s interests.
However, at this time the Wholesale Customer Group is not able to discern whether each
of the wholesale customers will have the same positions on all issues of fact or law in Phase Two
of this proceeding. Accordingly, while the Wholesale Customer Group intends to participate in
WHOLESALE CUSTOMER GROUP NOTICE OF INTENT TO PARTICIPATE JOINTLY
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this proceeding jointly through the same undersigned counsel, it is not appropriate at this time for
the Wholesale Customer Group to be formally aligned pursuant to 16 Texas Administrative Code
(TAC) § 22.105.
Respectfully submitted,
JACKSON WALKER LLP
100 Congress Avenue, Suite 1100
Austin, Texas 78701
512-236-2000 (phone)
512-391-2120 (fax)
By: /s/ Kirk Rasmussen
Kirk D. Rasmussen
State Bar No. 24013374
krasmussen@jw.com
Leonard H. Dougal
State Bar No. 06031400
ldougal@jw.com
Craig R. Bennett
State Bar No. 00793325
cbennett@jw.com
ATTORNEYS FOR THE WHOLESALE
CUSTOMER GROUP

CERTIFICATE OF SERVICE
In accordance with the Commission’s order in Project No. 50664 - Issues Related to the
State of Disaster for Coronavirus, it is hereby certified that a copy of the foregoing has been
filed electronically at the Commission and emailed to parties of record in this proceeding on this
the 30th day of March, 2020.
/s/ Kirk Rasmussen
Kirk D. Rasmussen

WHOLESALE CUSTOMER GROUP NOTICE OF INTENT TO PARTICIPATE JOINTLY
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PUC DOCKET NO. 46662
SOAH DOCKET NO. 473-17-4964.WS
PETITION OF THE CITIES OF
GARLAND, MESQUITE, PLANO,
AND RICHARDSON APPEALING
THE DECISION BY NORTH TEXAS
MUNICIPAL WATER DISTRICT
AFFECTING WHOLESALE WATER
RATES

§
§
§
§
§
§
§

BEFORE THE
PUBLIC UTILITY COMMISSION
OF TEXAS

CITY OF ROWLETT’S MOTION TO INTERVENE
Pursuant to 16 Tex. Admin. Code (TAC) §§ 22.103 and 22.104 the City of Rowlett,
Texas (Rowlett) files this Motion to Intervene. In support, Rowlett respectfully shows as follows:
I. BACKGROUND
This docket originated on December 14, 2016, with the filing of the Petition of the Cities
of Garland, Mesquite, Plano and Richardson (Petitioners) appealing the decision by North Texas
Municipal Water District (the District) affecting wholesale water rates. A preliminary order was
issued on June 29, 2017 establishing the framework for Phase One of the docket. On March 15,
2019, administrative law judges (ALJs) from the State Office of Administrative Hearings issued
a Proposal for Decision (PFD) regarding Phase One issues, finding that Petitioners met their
burden of proof to show, under the Public Interest Rule, that the protested rate is adverse to the
public interest and recommending that the Public Utility Commission of Texas (Commission) (1)
find the rates charged by the District are adverse to the public interest and (2) order that this case
proceed to a cost of service inquiry that will assist the Commission in subsequently setting rates.
On pages 3-4, 78-79, 83-84, and 89-92, the PFD specifically addresses a premium of
$0.05 over the base rate that the District charges to non-member city wholesale contract
customers (which the PFD refers to as “non-Member Cities” or “Customer Cities”). The ALJs
recommended that the Commission conduct a review of the District’s rates through a cost-ofservice proceeding, in part, due to the “Nickel Premium.”1
On February 27, 2020, the Commission determined that the rates protested by Petitioners
are adverse to the public interest, initiating Phase Two of this docket for a cost-of-service
1

Proposal for Decision, p. 92.

CITY OF ROWLETT’S MOTION TO INTERVENE
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determination to set rates. On February 28, 2020, an order was issued by the Commission’s
Office of Policy and Docket Management requesting lists of issues to be considered by the
Commission in Phase Two. On March 13, 2020, the District filed its list of issues raising
multiple issues related to the District’s wholesale contract customers.
II. STANDING TO INTERVENE
Rowlett serves commercial and residential customers in North Texas. Rowlett serves a
population of approximately 66,285 with approximately 20,715 connections. As a wholesale
contract customer of the District, Rowlett’s interests will be directly impacted by any decision of
the Commission related to the District’s cost-of-service, particularly the $0.05 premium charge
that Rowlett pays to the District as a wholesale contract customer.
Thus, Rowlett has a justiciable interest that may be adversely affected by the outcome of
the proceeding and therefore has standing to intervene under 16 TAC § 22.103.
III. TIMING OF MOTION AND GOOD CAUSE
As discussed above in the background section, the procedural posture of this proceeding
has been nearly as unique as the questions at issue. Thus, while issues associated with Phase One
have been fully contested by Petitioners and the District through discovery, hearing, briefing, and
issuance of the PFD related to Phase One, it has not been until a decision regarding Phase One
that the issue of the reasonableness of the $0.05 premium and the District’s cost-of-service are
now at issue such that Rowlett’s distinct justiciable interest is now directly implicated.
Accordingly, only now are Rowlett’s above-stated justiciable interests ripe for consideration in
this proceeding. Consequently, Rowlett would respectfully assert that the provisions of 16 TAC
§ 22.104(d) are not applicable to Rowlett’s participation in Phase Two of this docket.
To the extent further consideration is required of this motion with respect to 16 TAC
§ 22.104(d), Rowlett is requesting and intends to participate in this proceeding only with respect
to Phase Two issues associated with the District’s cost-of-service, particularly related to the
$0.05 premium charge or other related issues that may develop impacting Rowlett’s interests.
Rowlett is not seeking a change or modification of the PFD regarding Phase One or the
Commission’s determination that this docket proceed to Phase Two. As Phase Two of the docket
is just beginning and no procedural schedule has been established, no party will be prejudiced by
Rowlett’s participation in the docket from this point forward and there will be no disruption in

CITY OF ROWLETT’S MOTION TO INTERVENE
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the proceeding associated with Rowlett’s status as a party. Further, Rowlett is the only entity
able to fully address the issues associated with the $0.05 premium charge and the District’s costof-service as such directly affect Rowlett and its citizens. Accordingly, the public interest
supports approval of Rowlett’s motion to intervene.
To the extent any finding of good cause is necessary in support of this motion under 16
TAC § 22.104(d), Rowlett has established the reasonableness of such a finding.
IV. AUTHORIZED REPRESENTATIVES
Rowlett hereby designates the following individuals as its authorized representatives for
purposes of this proceeding and request that all pleadings, notices, correspondence, or other
documents be served upon them:
Kirk D. Rasmussen
Leonard H. Dougal
Craig R. Bennett
Jackson Walker LLP
100 Congress Avenue
Suite 1100
Austin, Texas 78701
(512) 236-2000 (phone)
(512) 391-2120 (fax)
krasmussen@jw.com
ldougal@jw.com
cbennett@jw.com
V. INTENT TO PARTICIPATE JOINTLY
Contemporaneous with this filing and in the coming weeks, it is anticipated that
additional wholesale contract customers of the District will request intervention in this
proceeding with the intent to jointly participate under the common representation of the abovelisted counsel with respect to issues associated with the $0.05 premium charge to wholesale
contract customers of the District.
VI. PRAYER
Rowlett respectfully requests that its motion to intervene be granted with respect to full
participation in Phase Two and that it receive such other and further relief to which it may show
itself justly entitled.

CITY OF ROWLETT’S MOTION TO INTERVENE
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Respectfully submitted,
JACKSON WALKER LLP
100 Congress Avenue, Suite 1100
Austin, Texas 78701
512-236-2000 (phone)
512-391-2120 (fax)
By: /s/ Kirk Rasmussen
Kirk D. Rasmussen
State Bar No. 24013374
krasmussen@jw.com
Leonard H. Dougal
State Bar No. 06031400
ldougal@jw.com
Craig R. Bennett
State Bar No. 00793325
cbennett@jw.com
ATTORNEYS FOR THE CITY OF
ROWLETT

CERTIFICATE OF SERVICE
In accordance with the Commission’s order in Project No. 50664 - Issues Related to the
State of Disaster for Coronavirus, it is hereby certified that a copy of the foregoing has been
filed electronically at the Commission and emailed to parties of record in this proceeding on this
the 30th day of March, 2020.
/s/ Kirk Rasmussen
Kirk D. Rasmussen

CITY OF ROWLETT’S MOTION TO INTERVENE
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PUC DOCKET NO. 46662
SOAH DOCKET NO. 473-17-4964.WS
PETITION OF THE CITIES OF
GARLAND, MESQUITE, PLANO AND
RICHARDSON APPEALING THE
DECISION BY NORTH TEXAS
MUNICIPAL WATER DISTRICT
AFFECTING WHOLESALE WATER
RATES

§
§
§
§
§
§

PUBLIC UTILITY COMMISSION
OF TEXAS

MOTION TO INTERVENE AND NOTICE OF APPEARANCE OF COUNSEL
NOW COME the Cities of Fate, Lucas, and Rowlett (the “TOP Alliance”), interested
parties in the above-cited matter, and submit this Motion to Intervene and Notice of Appearance
of Counsel. The TOP Alliance moves to intervene solely with respect to certain matters relating
to “take-or-pay,” as described herein.
Nothing herein is intended to limit the TOP Alliance’s members from otherwise
participating individually or as a group as indicated in other filings in this matter, i.e., the members’
individual motions to intervene; Notice of Intent of Wholesale Customer Group of North Texas
Municipal Water District to Participate Jointly, filed with the Public Utility Commission of Texas
(“Commission”), on March 30, 2020. TOP Alliance reserves the right to accept additional member
cities, in which case TOP Alliance will supplement its filings.
I. BACKGROUND
1.

The Commission previously determined that it was appropriate to proceed in the

above-referenced matter in two phases—phase one for the public interest determination and phase
two, if necessary, for a cost-of-service determination to set rates if the Commission were to
determine that the protested rates are adverse to the public interest. On June 29, 2017, the
Commission referred the docket to the State Office of Administrative Hearings (“SOAH”) along
with a preliminary order ruling on threshold issues to be addressed in phase one. On March 15,
1
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2019, the SOAH administrative law judge (“ALJ”) issued a Proposal for Decision—Public Interest
Phase [a.k.a., phase one] (“ALJ’s Proposal”)
2.

On February 27, 2020, the Commission determined that the protested rates by the

original petitioners are adverse to the public interest, thereby initiating phase two of this docket
for a cost-of-service determination to set rates.
3.

On February 28, 2020, the Commission issued its Order Requesting Lists of Issues

(“Order”). The Order provides, inter alia:
Before remanding to SOAH to conduct phase two, the Commission will
issue a preliminary order that will contain a list of the issues to be addressed, as
well as any necessary statement of Commission policy, precedent, or position on
any threshold legal or policy issues relevant to phase two. To assist the Commission
in drafting that order, the petitioners shall, and the Commission Staff and any other
interested party may, file in this docket a list of issues to be addressed in the docket
by March 13, 2020.
4.

The Order further provides that, “The Commission will consider and possibly

adopt a preliminary order in this docket in the open meeting currently scheduled to convene on
March 26, 2020.”
5.

On March 18, 2020, regarding the COVID 19 pandemic, the Commission’s Office

of Policy & Document Management issued a memorandum, providing that “under the
circumstances, the Commission will not address the preliminary order in docket at the March 26,
2020, open meeting.”
6.

Since then, the Commission has not indicated when it will again set this matter for

consideration during an open meeting, or when the Commission intends to address the preliminary
order.
7.

Given the unique procedural history of this matter, the TOP Alliance requests that,

pursuant to 16 TAC 22.104(d) and any other applicable law or rule, the Commission grant this
Motion to Intervene and Notice of Appearance of Counsel.
II.
8.

MOTION AND STANDING TO INTERVENE

The TOP Alliance is comprised of home-rule municipalities located in Collin,

Dallas, and Rockwall Counties, respectively, providing retail water service to their residents under
2
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Certificates of Convenience and Necessity (“CCN(s)”) Nos. 12889 (Fate), 10193 (Lucas) and
10095 (Rowlett), respectively.
9.

The TOP Alliance has standing to intervene in this matter, individually and

collectively, because (i) they each have wholesale water purchase agreements (“Agreements”)
with North Texas Municipal Water District (“District”); and, (ii) the TOP Alliance provides retail
water service to their respective populations.
10.

The TOP Alliance has justiciable interests that could be adversely affected or

otherwise impacted by any Commission decision relating to certain “take-or-pay” provisions
within the Agreements.
11.

As the SOAH ALJ stated in the March 15, 2019, Proposal for Decision—Public

Interest Phase (a.k.a., phase one) (“ALJ’s Proposal”) in this matter, the original Petitioners’ expert
witness found that, none of the wholesale water agreements she studied “has a structure
comparable to the non-resetting Annual Minimum as used in the [District’s] Contract. Each
provider studied ‘usually resets [the designated purchase amount] to reward customers for
reducing total or peak water usage through conservation efforts.’”1
12.

Further, the ALJ’s Proposal found that the District is a monopoly2; the District has

disparate bargaining power over the Petitioners3; the District settled a threatened challenge “in part
by agreeing to reduce Petitioners' water consumption, without obtaining Petitioners' prior consent
and without correspondingly decreasing its Revenue Requirement or Petitioners' Annual
Minimums/take-or-pay payment obligations;” 4 and, “[t]he take-or-pay aspect of the protested rate
evidences abuse of monopoly power when compared to the rates charged in Texas by other sellers
of water service for resale.”5
13.

The ALJ’s findings and the outcome of any take-or-pay issues make clear that the

TOP Alliance has a justiciable interest in this case and the Commission should grant this Motion
to Intervene.
14.

As Intervenors, the TOP Alliance understands and agrees that they will be made a

party to this matter and will be required to adhere to all applicable rules of procedure and lawful

1

SOAH Proposal for Decision, Public Interest Phase, at 67.
Id. at 111.
3
Id.
4
Id. at 112.
5
Id. at 115.
2

3
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orders of the Commission and SOAH.
III.
15.

NOTICE OF APPEARANCE OF COUNSEL

In compliance with 16 TAC § 22.101, the hereby notify the Commission and all

interested parties that the TOP Alliance’s attorneys in this matter will be McGinnis Lochridge
LLP, with lead counsel being Phil Haag and Zachariah T. Evans.
IV. CONCLUSION
16.

For the preceding reasons, the TOP Alliance has standing to intervene in this case

and hereby requests that the Commission order as such, pursuant to 16 TAC §§ 22.103, 22.104.
Respectfully submitted,
________________________
Zachariah T. Evans
State Bar No. 24082973
Phil Haag
State Bar No. 13630500
MCGINNIS LOCHRIDGE, LLP
600 Congress Ave., Ste. 2100
Austin, Texas 78701
Phone: (512) 495-6081
Fax: (512) 505-6380
zevans@mcginnislaw.com
phaag@mcginnislaw.com
ATTORNEYS FOR THE TOP ALLIANCE
CERTIFICATE OF SERVICE
In accordance with the Commission’s order in Project No. 50664 - Issues Related to the
State of Disaster for Coronavirus, it is hereby certified that a copy of the foregoing has been filed
electronically at the Commission on this the ___ day of April, 2020.
______________________________
Zachariah T. Evans
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CITY OF ROWLETT
COUNCIL AGENDA ITEM
AGENDA DATE: 04/28/2020

AGENDA ITEM: 3

TITLE
Discuss and take possible action based on recommendation by Court Governance Committee for
appointment of an Associate Judge. (15 minutes)
STAFF REPRESENTATIVE
Martha Brown, Mayor Pro Tem
EXECUTIVE SUMMARY
As part of an overall strategic priority of ensuring a safe community, the City Council has adopted
a goal to fairly and impartially administer the municipal judicial system. The purpose of this item
is to discuss the appointment of an Associate Judge to the municipal court.
STRATEGIC PRIORITY AND GOAL(S)
Strategic Priority

ENSURE A SAFE
COMMUNITY

Strategic Goal

2.4 Fairly and impartially administer the municipal judicial
system.

BACKGROUND INFORMATION
In addition to appointing the Municipal Judge for the City of Rowlett, the City Council appoints
Associate Judges to administer judicial services in the Judge’s absence.
DISCUSSION
The Court Governance Committee, along with Judge Pamela Liston, is recommending the
addition of an Associate Judge. The Committee and Judge Liston conducted interviews of
prospective candidates. Members of the Committee will provide their recommendation for
appointment during the discussion.
FINANCIAL/BUDGET IMPLICATIONS
N/A
RECOMMENDED ACTION
Based upon the recommendation of the Committee and consensus of Council, move to approve
an ordinance appointing an Associate Judge.

ORDINANCE
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF ROWLETT, TEXAS, APPOINTING
AN ADDITIONAL ASSOCIATE JUDGE FOR THE MUNICIPAL COURT OF RECORD NO. 1 OF
THE CITY OF ROWLETT, TEXAS; APPROVING TERMS AND CONDITIONS; AUTHORIZING
THE MAYOR TO EXECUTE TERMS AND CONDITIONS ON BEHALF OF THE CITY; AND
PROVIDING AN EFFECTIVE DATE.
WHEREAS, the City Council of the City of Rowlett, Texas finds and determines that a
need exists to formally appoint one or more Associate Municipal Judges to serve and preside
over the Municipal Court of Record No. 1 of the City of Rowlett, Texas, at the direction of the
Presiding Judge; and
WHEREAS, it is the desire of the City Council to appoint the hereinafter named qualified
person, who the Council finds to be a competent and duly qualified attorney licensed in the State
of Texas and who meets all requirements for said position based on training and experience.
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF
ROWLETT, TEXAS:
SECTION 1: That the City Council of the City of Rowlett, Texas, hereby appoints
the following named person to serve as an Associate Judge of the Municipal Court
of Record No. 1 of the City of Rowlett, Texas, in addition to the existing Associate
Judges, to serve a term of two (2) years commencing of and from the effective
date hereof, said Associate Judge being:
SECTION 2: That the Council hereby approves the terms and conditions
attached hereto and incorporated herein pertaining to the office and compensation
of the Associate Judges of the City’s Municipal Court, and does further authorize
the Mayor to execute the agreement on the City’s behalf.
SECTION 3: This ordinance shall take effect immediately from and after its
passage as the law and Charter in such cases provide.

CITY OF ROWLETT
COUNCIL AGENDA ITEM
AGENDA DATE: 04/28/2020

AGENDA ITEM: 4

TITLE
Discuss the COVID-19 event and take any necessary action.
STAFF REPRESENTATIVE
Brian Funderfurk, City Manager
EXECUTIVE SUMMARY
As part of an overall strategic priority of ensuring a safe community, the City Council has adopted
a goal to emphasize planning, preparedness, and prevention in emergency management. Since
the onset of the international outbreak of COVID-19, City staff has monitored the situation and
coordinated with external partners to ensure the City takes appropriate actions to safeguard staff
and the public. The purpose of this item is to brief City Council on the ever-evolving situation and
take any necessary action based on Federal, State and/or County declarations or orders.
Until this crisis is over, the Rowlett City Council will have a regularly scheduled weekly meeting
to receive updates on the COVID-19 event and take any necessary action.
STRATEGIC PRIORITY AND GOAL(S)
Strategic Priority

ENSURE A SAFE
COMMUNITY

Strategic Goal

2.1 Emphasize planning, preparedness, and prevention in
emergency management.

BACKGROUND INFORMATION
Since the World Health Organization (WHO) identified the international risk of the Coronavirus,
governmental and non-governmental agencies have been actively monitoring and coordinating
preparedness, prevention, and response efforts. On March 11, 2020, the World Health
Organization announced that the COVID-19 outbreak can be characterized as a pandemic. Since
that time, every level of government has declared the outbreak as an emergency or disaster. On
March 12, 2020, Dallas County Judge Clay Jenkins issued a Declaration of Local Disaster for
Public Health Emergency. On March 13, 2020, Mayor Tammy Dana-Bashian issued a
proclamation declaring a local disaster for the City of Rowlett. These orders have been amended
on several occasions for clarity and based on new information to help combat the COVID-19 virus.

DISCUSSION
The following actions have been taken by governmental entities that currently affect the City of
Rowlett:
1. Presidential Proclamation on Declaring a National Emergency Concerning the Novel
Coronavirus Disease (COVID-19) Outbreak, issued March 13, 2020.
2. Executive Order by the Governor of the State of Texas Relating to the COVID-19
Preparedness and Mitigation, issued March 19, 2020 and as amended.
3. Declaration of a Public Health Disaster in the State of Texas by the Commissioner of the
Department of State Health Services, issued March 19, 2020.
4. Declaration of Local Disaster for Public Health Emergency by Dallas County Judge Clay
Jenkins extending the original declaration to April 30, 2020 by the Dallas County
Commissioners Court, issued March 13, 2020 and as amended.
5. Declaration of a Local Disaster for Public Health Emergency by Mayor Tammy DanaBashian extending the original declaration to April 30, 2020 by the Rowlett City Council on
March 13, 2020 and as amended.
The Mayor and staff are communicating several times a day with various governmental entitites
and receiving updates on the COVID-19 outbreak.
With a focus on the recovery phase of the ongoing disaster, the City Council has established a
Reopen Rowlett Responsibly steering committee to inform and guide the community on how to
reopen Rowlett from the COVID-19 pandemic responsibly and gradually while protecting our most
vulnerable populations and maintaining a fully functioning health care system. The committee was
convened on April 20, 2020 and will work with industry representatives across the City to develop
and implement plans to reopen Rowlett. More information about these plans will be communicated
over the coming weeks.
FINANCIAL/BUDGET IMPLICATIONS
N/A
RECOMMENDED ACTION
No action. For information purposes only.
ATTACHMENTS
Current versions of the orders referenced above may be found on the City’s website at:
https://www.ci.rowlett.tx.us/1780/2019-Novel-Coronavirus-COVID-19

CITY OF ROWLETT
COUNCIL AGENDA ITEM
AGENDA DATE: 04/28/2020

AGENDA ITEM: 5

TITLE
Recognition of COVID-related extraordinary contributions.
STAFF REPRESENTATIVE
City Council
EXECUTIVE SUMMARY
For each of their weekly meetings, City Council will recognize a group or individuals who have
made extraordinary contributions to the City during this pandemic.
STRATEGIC PRIORITY AND GOAL(S)
Strategic Priority

ENSURE A SAFE
COMMUNITY

Strategic Goal

2.5 Strengthen public safety, public outreach, education, and
communication.

